
Roscoe Pound's St. Paul Address of 1906
The Spark that Kindled the White Flame of Progress

BY JOHN H. WIGMORE

Just thirty years ago last August was struck
the spark that kindled the white flame of high
endeavor, now spreading through the entire legal
profession- and radiating the spirit of resolute
progress in the administration of justice.

Until that spark was struck, the profession was
a complacent, self-satisfied, genial fellowship of
iridividual lawyers-unalive to the shortcomings
of our justice, unthinking of the urgent demands
of the impending future, unconscious of their po-
tential opportunities, unaware of their collective
duty and destiny.

Where and when was that spark struck? And
by whom?

There comes to my mind, just at this moment
of retrospection, a classical verse of the great
dramatist Calderon, in his play The Physician
(Act 1, Scene 3):1
"A little spark may start a mighty blaze;
A gentle breeze a stormy gale may raise.
A little cloud may bring a flood's downpour,
A distant flash may end in thunder's roar.
Thus, starting as only spark, breeze, cloud, or

flash,
They end as fire, and flood, and tempest's crash."

There can be no doubt about the where and
when of this spark. I remember it as if it were
of yesterday. I recall the incident, and I recall
our feelings about it at the time.

It was a pleasant summer evening in St. Paul,
and the date was August 29, 1906. The twenty-
ninth annual meeting of the American Bar As-
sociation had convened in the Capitol building of
St. Paul. At 10:30 in the morning the clans of the
respectable Bar had assembled for a business
meeting, and had later taken a recess until 8 in
the evening. At the evening session there were
to be two addresses-the first by "Mr. Roscoe
Pound, of Lincoln, Nebraska " and the second
by John J. Jenkins, (later federal judge) of Wis-
consin. Some 370 members (out of the total
5400) were registered for the convention, and
almost all of them (with many of their ladies)
were present in the spacious auditorium of the
Capitol.

The title of the address was "The Causes of
Popular Dissatisfaction with the Administration
of Justice."

"'Poco centella incita mucho fuego;
Poco viento movio mucho tormiento;
Poca nube al principio arrija luego
Mucho diluvio; poca luz alienta
Mucho rayo despues; poco amor ciego
Descabre mucho engano.

Y asi intenta,
Siendo centella, wiento, nube, ensayo,
Ser tormenta, diluvio, incendio, y rayo!"

Now you must understand that the typical Bar
Association address of that period was a sober,
solid, exposition of some sober, static subject-
"American Institutions and Law," "The Civil
Law and Codification," "Alexander Hamilton,"
"The Alaska Boundary Case," and so on. And
the speaker was by tradition a, lawyer of national
eminence-John Dillon, Hampton Carson, James
Woolworth, Jacob Dickinson-whose name and
repute alone was sufficient attraction. And the
members attended as a matter of duty and re-
spect, to be cheered by the speaker's well-turned
eulogium on our institutions or by his smooth
exposition of a familiar principle of law.

But now it was something different. The
speaker was a youngish lawyer in his early
thirties, a local light in Nebraska-brought on
this national stage simply because the Associa-
tion's president had recently heard him speak at
a meeting of the Nebraska Bar Association. And
what was his topic? "Popular Dissatisfaction
with the Administration of justice!" Dissatis-
faction! Are the people dissatisfied? What can
they be dissatisfied about? Do we not give them
a good enough justice? Whose idea can it be
that things are wrong? Well, we are here; so
we might as well stay and listen politely; the
president's reception does not begin till 9:30
o'clock. Such were the "old-timers' " thoughts.

The speaker opened with the concession that
"dissatisfaction with the admin-stration of justice
is as old as law," and quoted examples from past
history. But he proceeded promptly to assert
that there was today in our own country "more
than the normal amount of dissatisfaction with
the present day administration of justice in
America." Then, limiting his inquiry to civi!
justice (which was a preliminary jolt to the con-
servatives; for of course that was their special
field of practice), he proceeded to a diagnosis of
those causes. And herein came the first recorded
instance of the philosophic approach; for he
classified the causes under four heads-from
greater to less, from permanent to changeable:

(1) Causes for dissatisfaction- with any legal
system;

(2) Causes lying in the peculiarities of our
Anglo-American legal system;

(3) Causes lying in our American judicial or-
ganization and procedure;

(4) Causes lying in the environment of our
judicial administration.

And, then, proceeding systematically, he be-
gan to analyze and to subdivide each of these
four classes of causes into their different ele-
ments-one by one, lucidly, concretely, candidly,
and unsparingly.
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By this time, those of us who had any phil-
osophical leanings at all had begun to feel a thrill
of interest, a prognostication of promise. Here
was something really comprehensive, yet prac-
tical-maybe a program for effort. And as the
address proceeded, we knew that the truth was
being unfolded to us.

But the others-the most of the lawyers-by
this time were sensing alarm. The strong legal
minds were sniffing like faithful sheep-dogs who
smell the wolf approaching down the wind; the
lesser minds were nervously huddling like the
sheep of the sheepfold; for a vague instinct told
them that there was danger ahead in this speech
by a lawyer who was to all seeming merely a law
professor and a commissioner of the supreme
court but who was talking like a reform-wolf in
sheep's clothing.

But when the speech came to its main thesis,
a concrete bill of particular defects, then the con-
servative hearers sat in dumb dismay and hostile
horror at the deliverances of the daring iconoclast
(all phrased, nonetheless, in coldly calm descrip-
tion). "Our system of courts is archaic." "Our
procedure is behind the times." "Our judicial
power is wasted." "The worst feature of pro-
cedure is the lavish granting of new-trials." "The
court's time is frittered away on mere points of
legal etiquette." "Our legislation is crude." "Put-
ting courts into politics has almost destroyed
the traditional respect for the Bench!!!"

The speech should be read to be appreciated.
In its choice rhetoric it is and will remain a
classic. But those broad but biting attributions
of blame-those searching stabs at cherished
complacencies-those relentless exposures of re-
grettable realities-the pitiless piling up of them,
had by the end of the speech crammed the hearts
of the conservatives with "astoniment" (as the
old word was) and resentment.

They had listened courteously enough. And
they would have said nothing at the time to ex-
press their sentiments. But at the close of the
address and before the president could introduce
the other speaker of the evening, Everett P.
Wheeler of New York-one of the leaders of its
bar, but an idealist and a veteran reformer-in-
terposed a motion. The motion proposed that
four thousand copies of the address be immedi-
ately printed (without waiting for the annual
volume) and be sent to every member of the
Association and to the committees on judiciary
of the federal senate and house!

This outrageous motion let loose the repressed
indignation of the assemblage. It was hard
enough to have had to listen in silence to the
address. But to sanction its heresies! And to
print and publish them broadcast!

Intolerable! Impossible!
James Andrews of New York obtained the

floor. "A more drastic attack" he said "upon
the system of procedure could scarcely be de-
vised." He would undertake "to show the con-

trary of every one of the material positions taken
in the paper;" and so on. And he blocked unani-
mous consent. So the motion went over to the
business meeting on Friday. And then the pent-
up storm really burst into fervid expression.

Mr. Andrews, believing that our system of pro-
cedure "is the most refined and scientific sys-
tem ever devised by the wit of man" (!!) de-
nounced the charge made in the address of
Wednesday that our system was "archaic." The"attack on the judiciary" was too unconscionable
to discuss. Mr. Spoonts of Texas asserted that
the address was "an attack upon the entire re-
medial jurisprudence of America." It was an at-
tempt "to destroy that which the wisdom of the
centuries has built up." it embodied "The old
idea of seeking the ideal, the unattainable, the
Eldorado," and here he declaimed four verses of
poetry from Edgar Poe.

The conservatives were hotly impatient to sup-
press the whole matter. The motion was made
to table the resolution, so as to proceed with
real business (among which, by the way, was
the typical proposal to appoint a committee to
attend a memorial service upon removing to an-
other tomb the remains of James Wilson, signer
of the Declaration-a motion which its proposer
naively assured them "will not provoke opposi-
tion"). So Everett Wheeler, the gallant knight
.of reform, the offerer of the print-four-thousand-
copies resolution, yielded by suggesting that the
proposal to print be omitted, and that the paper
be merely referred to the committee on judicial
administration and remedial procedure. But, No!
Not even that much! said the shocked conserva-
tives. Why should such "dangerous" stuff be
given the further attention of even a committee?
And thus the contest went on, with many rulings
on points of order. And finally the amended
resolution-to refer to the committee-was
carried.

Thus was the address decently buried, in the
view of the conservatives. Throughout the de-
bate not a single voice is recorded as raised in
favor of the address, except that of Everett
Wheeler. As a known "reformer," of course his
voice could not avail. Those younger ones of
us, who had l'stened with thrills of admiration to
the address on Wednesday evening, had no chance
to take part in its defence on Friday; for the
floor was being clamorously claimed by the vet-
eran leaders of the profession-George Page and
Jacob Dickinson of Illinois, F. B. James of Ohio,
William Ketcham of Indiana (I remember that
his remarks riled me most of all), Lucien Alex-
ander of Pennsylvania, and the rest of the stout
defenders of Things-As-They-Are.

So like the Battle of Hohenlinden, " 'twas a
famous victory"-for them, and for that day.

But we younger men knew what it all meant.
We realized that at last the surgeon's skilled
diagnosis had been made; that the broad under-
lying causes of the ailments in our justice had
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been made clear to all; that the places and the
possibilities for improvement had been desig-
nated-in short, that a program for effort, a pro-
gram rational, systematic and practical, was ready
for action.

One immediate minor consequence was that
some of us met the next day, on the Capitol
steps, and resolved to do something about it in
our own limited spheres. I remember that Draper
Lewis of Pennsylvania, George Boke of California
(rest his fine soul!), and a Texas man whose
name has gone from me, were in the group; per-
haps Lewis will remember some other names.
And next spring, when a vacancy occurred in our
Faculty of Law, we persuaded Roscoe Pound to
leave Nebraska and come to Chicago, where we
could give him a wider audience.

But the great result was that the soul of the
profession had been touched. For many ensuing
years the St. Paul speech was the catechism for

all progressive-minded lawyers and judges. Slowly
the doctrines spread. Many other forces-most
notably the American Judicature Society-organ-
ized their efforts. And so the white flame of
Progress was kindled.

Not many today in our profession have read
that speech. But it is just as good reading as
ever-just as true, and just as enlightening.

And those now living who heard it are indeed
few. But, whenever the question is mooted of
the progress of reform in our administration of
civil justice-whenever may be heard impatience
at the profession's too leisurely speed, let this be
remembered, that it all started after the speech
at St. Paul. That speech made history. At that
period there was universal complacent torpidity
in the profession; the thermometer of conscious
progressive and collective effort was at freezing
point. The rise of its temperature has all taken
place in the last thirty years.

The Causes of Popular Dissatisfaction with the
Administration of Justice*

By RosCOE POUND

(This article, and Dean Wigmore's introduction, are sponsored by the National Conference of Ju-
dicial Councils, Mr. Arthur T. Vanderbilt, Chairman.)

Dissatisfaction with the administration of jus-
tice is as old as law. Not to go outside of our
own legal system, discontent has an ancient and
unbroken pedigree. The Angle-Saxon laws con-
tinually direct that justice is to be done equally
to rich and to poor,1 and the king exhorts that
the peace be kept better than has been wont, 2

and that "men of every order readily submit
• . . each to the law which is appropriate to
him." 3  The author of the apocryphal Mirror
of Justices gives a list of one hundred and fifty-
five abuses in legal administration, and names it
as one of the chief abuses of the degenerate times
in which he lived that executions of judges for
corrupt or illegal decisions had ceased.4 Wyclif
complains that "lawyers make process by subtlety
and cavilations of law civil, that is much heathen
men's law, and do not accept the form of the
gospel, as if the gospel were not so good as
pagan's law."' Starkey, in the reign of Henry

*Address delivered at annual convention of
American Bar Association in 1906. Proc. A. B. A.
1906, p. 395.

'e.g., Secular Ordinance of Edgar, Cap. 1; Sec-
ular Ordinance of Cnut, 2; Laws of Ethelred, VI,
1; Laws of Edward, preface.

'Laws of Athelstan, IV; Laws of Edward, 4.
'Laws of Ethelred, V, 4.
'Mirror, chap. 5, sec. 1.5See Maitland, English Law and the Renais-

sance, 53.

VIII, says: "Everyone that can color reason
maketh a stop to the best law that is beforetime
devised."" James I reminded his judges that
"the law was founded upon reason, and that he
and others had reason as well as the judges."17

In the eighteenth century, it was complained that
the bench was occupied by "legal monks, utterly
ignorant of human nature and of the affairs of
men."' s In the nineteenth century the vehement
criticism of the period of the reform movement
needs only to be mentioned. In other words, as
long as there have been laws and lawyers, con-
scientious and well-meaning men have believed
that laws were mere arbitrary technicalities, and
that the attempt to regulate the relations of
mankind in accordance with them resulted largely
in injustice.- But we must not be deceived by
this innocuous and inevitable discontent with
all law into overlooking or underrating the real
and serious dissatisfaction with courts and lack
of respects for law which exists in the United
States today.

In spite of the violent opposition which the
doctrine of judicial power over unconstitutional
legislation at first encountered, the tendency to

OId. 42.
'Conference between King James I and the

Judges of England, 12 Rep. 63.
'Lord Campbell, Lives oi the Chief Justices (3

Ed.) IV, 119.
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give the fullest scope to the common law doctrine
of supremacy of law and to tie down administra-
tion by common law liabilities and judicial re-
view, was, until recently, very marked. Today,
the contrary tendency is no less marked. Courts
are distrusted, and the executive boards and
commissions with summary and plenary powers,
freed, so far as constitutions will permit,, from
judicial review, have become the fashion. It
will be assumed, then, that there is more than
the normal amount of dissatisfaction with the
present-day administration of justice in America.
Assuming this, the first step must be diagnosis,
and diagnosis will be the sole purpose of this
paper. It will attempt only to discover and to
point out the causes of current popular dissatis-
faction. The inquiry will be limited, moreover,
to civil justice. For while the criminal law at-
tracts more notice, and punishment seems to
have greater interest for the lay mind than the
civil remedies of prevention and compensation,
the true interest of the modern community is in
the civil administration of justice. Revenge and
its modem outgrowth, punishment, belong to the
past of legal history. The rules which define
those invisible boundaries, within which each
may act without conflict with the activities of
his fellows in a busy and crowded world, upon
which investor, promoter, buyer, seller, employer
and employee must rely consciously or subcon-
sciously in their every-day transactions, are con-
ditions precedent of modem social and industrial
organization.

With the scope of inquiry so limited, the causes
of dissatisfaction with the administration of jus-
tice may be grouped under four main heads: (1)
Causes for dissatisfaction with any legal system,
(2) causes lying in the peculiarities of our Anglo-
American legal system, (3) causes lying in our
American judicial organization and procedure,
and (4) causes lying in the environment of our
judicial administration.

I

Causes for Dissatisfaction With Any Legal
System

It needs but a superficial acquaintance with
literature to show that all legal systems among
all peoples have given rise to the same com-
plaints. Even the wonderful mechanism of mod-
ern German judicial administration is said to be
distrusted by the people on the time-worn ground
that there is one law for the rich and another
for the poor.9 It is obvious, therefore, that there
must be some cause or causes inherent i- all law
and in all legal systems in order to produce this
universal and invariable effect. These causes of
dissatisfaction with any system of law I believe
to be the following: (1) The necessarily me-

'Dr. v. Liszt, Professor at Berlin, delivered an
address in the Rathaus in Berlin on this very sub-
ject recently, if we may credit press accounts.

chanical operation of rules, and hence of laws;
(2) the inevitable difference in rate of progress
between law and public opinion; (3) the general
popular assumption that the administration of
justice is an easy task, to which anyone is com-
petent, and (4) popular impatience of restraint.

The Mechanical Operation of Laws

The most important and most constant cause
of dissatisfaction with all law at all times is to
be found in the necessarily mechanical operation
of legal rules. This is one of the penalties of
uniformity. Legal history shows an oscillation
between wide judicial discretion on the one hand
and strict confinement of the magistrate by min-
ute and detailed rules upon the other hand.
From time to time more or less reversion to
justice without law becomes necessary in order
to bring the public administration of justice into
touch with changed moral, social or political con-
ditions. But such periods of reversion result
only in new rules or changed rules. In time the
modes of exercising discretion become fixed, the
course of judicial action becomes stable and uni-
form, and the new element, whether custom or
equity or natural law, becomes as rigid and me-
chanical as the old. This mechanical action of
the law may be minimized, but it cannot be ob-
viated. Laws are general rules; and the process
of making them general involves elimination of
the immaterial elements of particular contro-
versies. If all controversies were alike or if the
degree in which actual controversies approximate
to the recognized types could be calculated with
precision, this would not matter. The difficulty
is that in practice they approximate to these
types in infinite gradations. When we eliminate
immaterial factors to reach a general rule, we can
never entirely avoid eliminating factors which
will be more or less material in some particular
controversy. If to meet this inherent difficulty
in administering justice according to law we in-
troduce a judicial dispensing power, the result is
uncertainty and an intolerable scope for the per-
sonal equation of the magistrate. If we turn to
the other extreme and pile up exceptions and
qualifications and provisos, the legal system be-
comes cumbrous and unworkable. Hence the
law has always ended in a compromise, in a
middle course between wide discretion and over-
minute legislation. In reaching this middle
ground, some sacrifice of flexibility of application
to particular cases is inevitable. In consequence,
the adjustment of the relations of man and man
according to these rules will of necessity appear
more or less arbitrary and more or less in con-
flict with the ethical notions of individuals.

In periods of absolute or generally received
moral systems, the contrast between legal results
and strict ethical requirements will appeal only
to individuals. In periods of free individual
thought in morals and ethics, and especially in
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an age of social and industrial transition, this
contrast is greatly intensified and appeals to large
classes of society. Justice, which is the end of
law, is the ideal compromise between the activi-
ties of each and the activities of all in a crowded
world. The law seeks to harmonize these ac-
tivities and to adjust the relations of every man
with his fellows so as to accord with the moral
sense of the community. When the community
is at one in its ideas of justice, this is possible.
When the community is divided and diversified,
and groups and classes and interests, understand-
ing each other none too well, have conflicting
ideas of justice, the task is extremely difficult.
It is impossible that legal and ethical ideas should
be in entire accord in such a society. The in-
dividual looks at cases one by one and measures
them by his individual sense of right and wrong.
The lawyer must look at cases in gross, and must
measure them largely by an artificial standard.
He must apply the ethics of the community, not
his own. If discretion is given him, his view
will be that of the class from which he comes.
If his hands are tied by law, he must apply the
ethics of the past as formulated in common law
and legislation. In either event, judicial and in-
dividual ethical standards will diverge. And this
divergence between the ethical and the legal, as
each individual sees it, makes him say with
Luther, "Good jurist, bad Christian."'"

The Difference in Rate of Progress Between Law
and Public Opinion

(2) A closely related cause of dissatisfaction
with the administration of justice according to
law is to be found in the inevitable difference in
rate of progress between law and public opinion.
In order to preclude corruption, to exclude the
personal prejudices of magistrates, and to min-
imize individual incompetency, law formulates
the moral sentiments of the community in rules
to which the judgments of tribunals must con-
form. These rules, being formulations of public
op'nion, cannot exist until public opinion has be-
come fixed and settled, and cannot change until
a change of public opinion has become complete.
It follows that this difficulty in the judicial ad-
ministration of justice, like the preceding, may
be minimized, but not obviated. In a rude age
the Teutonic moots in which every free man
took a hand might be possible. But these tri-
bunals broke down under pressure of business and
became ordinary courts with permanent judges.
The Athenians conceived that the people them-
selves should decide each case. But the Athenian
dikastery, in which controversies were submitted
to blocks of several hundred citizens by way of
reaching the will of the democracy, proved to
register its caprice for the moment rather than its
permanent will. Modern experience with juries,

' Courtney Kenny, Bonus Jurista, Malus Christa,
19 Law Quart. Rev. 326.

especially in commercial causes, does not warrant
us in hoping much from any form of judicial
referendum. Public opinion must affect the ad-
ministration of justice through the rules by
which justice is administered rather than through
the direct administration. All interference with
the uniform and automatic application of these
rules, when actual controversies arise, intro-
duces an anti-legal element which becomes in-
tolerable. But, as public opinion affects tribunals
through the rules by which they decide and these
rules once made, stand till abrogated or altered,
any system of law will be made up 'of successive
strata of rules and doctrines representing suc-
cessive and often widely divergent periods of
public opinion. In this sense, law is often in
very truh a government of the living by the
dead. 1 The unconscious changes of judicial law
making and the direct alterations of legislation and
codification operate to make this government by
the dead reasonably tolerable. But here again
we. must pay a price for certainty and uniformity.
The law does not respond quickly to new condi-
tions. It does not change until ill effects are felt;
often not until they are felt acutely. The moral
or intellectual or economic change must come
first. While it is coming, and until it is so com-
plete as to affect the law and formulate itself
therein, friction must ensue. In an age of rapid
moral, intellectual and economic changes, often
crossing one another and producing numerous
minor resultants, this friction cannot fail to be
in excess.

The Assumption That Justice Is an Easy Task

(3) A third perennial source of popular dis-
satisfaction with the administration of justice
according to law may be found in the popular
assumption that the administration of justice is
an easy task to which anyone is competent. Laws
may be compared to the formulas of engineers.
They sum up the experience of many courts
with many cases and enable the magistrate to
apply that experience subconsciously. So, the
formula enables the engineer to make use of
the accumulated experience of past builders,
even though he could not work out a step in its
evolution by himself. A layman is no more com-
petent to construct or to apply the one formula
than the other. Each requires special knowledge
and special preparation. None the less, the
notion that anyone is competent to adjudicate
the intricate controversies of a modern com-
munity contributes to the unsatisfactory admin-
istration of justice in many parts of the United
States. The older states have generally out-
grown it. But it is felt in extravagant powers
of juries, lay judges of probate and legislative 12

"Spencer, Principles of Sociology, 1I, 514.
"See an instance noted in the address of Mr.

Justice Brown, Rep. Am. Bar Assn., 1889, 282.
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or judicial law making against stare decisis, in
most of the commonwealths of the South and
West. The public seldom realizes how much it
is interested in maintaining the highest scientific
standard in the administration of justice. There
is no more certain protection against corruption,
prejudice, class feeling or incompetence. Pub-
licity will avail something. But the daily criti-
cism of trained minds, the knowledge that noth-
ing which does not conform to the principles and
received doctrines of scientific jurisprudence will
escape notice, does more than any other agency
for the every-day purity and efficiency of courts
of justice.

Popular Impatience with Restraint

(4) Another necessary source of dissatisfac-
tion with judicial administration of justice is to
be found in popular impatience of restraint. Law
involves restraint and regulation, with the sheriff
and his posse in the background to enforce it.
But, however necessary and salutary this re-
straint, men have never been reconciled to it
entirely. The very fact that it is a compromise
between the individual and his fellows makes the
individual, who must abate some part of his
activities in the interest of his fellows, more or
less restive. In an age of absolute theories,
monarchical or democratic, this restiveness is
acute. A conspicuous example is to be seen in
the contest between the king and the common
law courts in the seventeenth century. An equally
conspicuous example is to be seen in the attitude
of the frontiersman toward state-imposed jus-
tice. "The unthinking sons of the sage brush,"
says Owen Wister, "ill tolerate anything which
stands for discipline, good order and obedience;
and the man who lets another command him
they despise. I can think of no threat more
evil for our democracy, for it is a fine thing
diseased and perverted, namely, the spirit of
independence gone drunk.'u3 This is an extreme
case. But in a lesser degree the feeling that
each individual, as an organ of the sovereign
democracy, is above the law he helps to mak6,
fosters everywhere a disrespect for legal meth,
ods and institutions and a spirit of resistance
to them. It is "the reason of this our artificial
man the commonwealth," says Hobbes, "and his
command that maketh law."' 14 This man, how-
ever, is abstract. The concrete man in the street
or the concrete mob is much more obvious; and
it is no wonder that individuals and even classes
of individuals fail to draw the distinction.

A considerable portion of current dissatisfac-
tion with the administration of justice must be
attributed to the universal causes just consid-
ered. Conceding this, we have next to recog-
nize that there are potent causes in operation
of a character entirely different.

"Quoted in Ross, Foundations of Sociology, 388.
"Leviathan, chap. 26.

II

Causes Lying in Our Anglo-American Legal
System

Under the second main head, causes lying in
our peculiar legal system, I should enumerate
five: (1) The individualist spirit of our common
law, which agrees ill with a collectivist age; (2)
the common law doctrine of contentious proce-
dure, which turns litigation into a game; (3)
political jealousy, due to the strain put upon our
legal system by the doctrine of supremacy of
law; (4) the lack of general ideas or legal
philosophy, so characteristic of Anglo-American
law, which gives us petty tinkering where com-
prehensive reform is needed, and (5) defects of
form due to the circumstance that the bulk of
our legal system is still case law.

Individualist Spirit of the Common Law

(1) The first of these, conflict between the
individualist spirit of the common law and the
collectivist spirit of the present age, has been
treated of on another occasion.' 3 What was said
then need not be repeated. Suffice it to point
out two examples. From the beginning, the main
reliance of our common law system has been
individual initiative. The main security for the
peace at commoh law is private prosecution of
offenders. The chief security for the efficiency
and honesty of public officers is mandamus or
injunction by a tax payer to prevent waste of
the proceeds of taxation. The reliance for keep-
ing public service companies to their duty in
treating all alike at reasonable price is an action
to recover damages. Moreover, the individual
is supposed at common law to be able to look
out for himself and to need no administrative
protection. If he is injured through contribu-
tory negligence, no theory of comparative negli-
gence comes to his relief; if he hires as an
employee, he assumes the risk of the employ-
ment; if he buys goods, the rule is caveat emptor.
In our modern industrial society, this whole
scheme of individual initiative is breaking down.
Private prosecution has become obsolete. Man-
damus and injunction have failed to prevent rings
and bosses from plundering public funds. Pri-
vate suits against carriers for damages have
proved no preventive of discrimination and extor-
tionate rates. The doctrine of assumption of
risk becomes brutal under modern conditions of
employment. An action for damages is no com-
fort to us when we are sold diseased beef or
poisonous canned goods. At all these points,
and they are points of every-day contact with
the most vital public interests, common law
methods of relief have failed. The courts have
not been able to do the work which the common
law doctrine of supremacy of law imposed on

"Do We Need a Philosophy of Law? 5 Co-
lumbia Law Rev. 339; The Spirit of the Common
Law, Green Bag, January, 1906.
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them. A widespread feeling that the courts are
inefficient has been a necessary result. But, along
with this, another phase of the individualism of
the common law has served to increase public
irritation. At the very time the courts have
appeared powerless themselves to give relief,
they have seemed to obstruct public efforts to
get relief by legislation. The chief concern of
the common law is to secure and protect indi-
vidual rights. "The public good," says Black-
stone, "is in nothing more essentially interested
than in the protection of every individual's pri-
vate rights.""' Such, it goes without saying, is
not the popular view today. Today we look to
society for protection against individuals, natural
or artificial, and we resent doctrines that protect
these individuals against society for fear society
will oppress us. But the common law guaranties
of individual rights are established in our consti-
tutions, state and federal. So that, while in
England these common law dogmas have had to
give way to modern legislation, in America they
stand continually between the people, or large
classes of the people, and the legislation they
desire. In consequence, the courts have been
put in a false position of doing nothing. and
obstructing everything, which it is impossible for
the layman to interpret aright.

The Doctrine of Contentious Procedure

(2) A no less potent source of irritation lies
in our American exaggerations of the common
law contentious procedure. The sporting theory
of justice, the "instinct of giving the game fair
play," as Professor Wigmore has put it, is so
rooted in the profession in America that most
of us take it for a fundamental legal tenet.'7 But
it is probably only a survival of the days when
a lawsuit was a fight between two clans in which
change of venue had been taken to the forum.
So far from being a fundamental fact of juris-
prudence, it is peculiar to Anglo-American law;
and it has been strongly curbed in modern Eng-
lish practice. With us, it is not merely in full
acceptance, it has been developed and its col-
lateral possibilities have beeen cultivated to the
furthest extent. Hence in America we take it
as a matter of course that a judge should be a
mere umpire, to pass upon objections and hold
counsel to the rules of the game, and that the
parties should fight out their own game in their
own way without judicial interference. We resent
such interference as unfair, even when in the
interests of justice. The idea that procedure must
of necessity be wholly contentious disfigures our
judicial administration at every point. It leads
the most conscientious judge to feel that he is
merely to decide the contest, as counsel present
it, according to the rules of the game, not to
search independently for truth and justice. It
leads counsel to forget that they are officers of

"I BI. Comm. 139.
" Wigmore, Evidence, 127.

the court and to deal with the rules of law and
procedure exactly as the professional football
coach with the rules of the sport. It leads to
exertion to "get error into the record" rather
than to dispose of the controversy finally and
upon its merits. It turns witnesses, and espe-
cially expert witnesses, into partisans pure and
simple. It leads to sensational cross-examina-
tions "to affect credit," which have made the
witness stand "the slaughter house of reputa-
tions."' '  It prevents the trial court from
restraining the bullying of witnesses and creates
a general dislike, if not fear, of the witness
function which impairs the administration of
justice. It keeps alive the unfortunate exchequer
rule, dead in the country of its origin, according
to which errors in the admission or rejection of
evidence are presumed to be prejudicial and
hence demand a new trial. It grants new trials
because by inability to procure a bill of excep-
tions a party has lost the chance to play another
inning in the game of justice.19 It creates vested
rights in errors of procedure, of the benefit
whereof parties are not to be deprived.' 0 The
inquiry is not, What do substantive law and jus-
tice require? Instead, the inquiry is, Have the
rules of the game been carried out strictly? If
any material infraction is discovered, just as
the football rules put back the offending team
five or ten or fifteen yards, as the case may be,
our sporting theory of justice awards new trials,
or reverses judgments, or sustains demurrers in
the interest of regular play.

The effect of our exaggerated contentious pro-
cedure is not only to irritate parties, witnesses
and jurors in particular cases, but to give to the
whole community a false notion of the purpose
and end of law. Hence comes, in large measure,
the modern American race to beat the law. If
the law is a mere game, neither the players who
take part in it nor the public who witness it can
be expected to yield to its spirit when their
interests are served by evading it. And this is
doubly true in a time which requires all insti-
tutions to be economically efficient and socially
useful. We need not wonder that one part of
the community strain their oaths in the jury box
and find verdicts against unpopular litigants in
the teeth of law and evidence, while another
part retain lawyers by the year to advise how to
evade what to them are unintelligent and unrea-
sonable restrictions upon necessary modes of
doing business. Thus the courts, instituted to
administer justice according to law, are made
agents or abettors of lawlessness.

Political Jealousy-Doctrine of Judicial
Supremacy

(3) Another source of irritation at our

"s2 Wigmore, Evidence, 1112.
"Holland vs. Chicago, B. & Q. R. R. Co., 52

Neb. 100.
'De Graw vs. Elmore, 50 N. Y. 1.
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American courts is political jealousy due to the
strain put upon our legal system by the doctrine
of the supremacy of law. By virtue of this
doctrine, which has become fundamental in our
polity, the law restrains, not individuals alone,
but a whole people. The people so restrained
would be likely in any event to be jealous of the
visible agents of restraint. Even more is this
true in that the subjects which our constitutional
polity commits to the courts are largely matters
of economics, politics and sociology upon which
a democracy is peculiarly sensitive. Not only
are these matters made into legal questions, but
they are tried as incidents of private litigation.
This phase of the common law doctrine was felt
as a grievance in the seventeenth century. "I
tell you plainly," said Bacon, as attorney general,
in arguing a question of prerogative to the judges,
"I tell you plainly it is little better than a by-let
or crooked creek to try wheiher the king hath
power to erect this office in an assize between
Brownlow and Michell."21 King Demos must
feel much the same at seeing the constitution-
ality of the Missouri Compromise tried in an
action of trespass, at seeing the validity of the
legal tender laws tried on pleas of payment in
private litigation, at seeing the power of the
federal government to carry on the Civil War
tried judicially in admiralty, at seeing the income
tax overthrown in a stockholder's bill to enjoin
waste of corporate assets and at seeing the impor-
tant political questions in the Insular Cases
disposed of in forfeiture proceedings against a
few trifling imports. Nor is this the only phase
of the common law doctrine of supremacy of
law which produces political jealousy of the
courts. Even more must the layman be struck
with the spectacle of law paralyzing administra-
tion which our polity so frequently presents.
The difficulties with writs of habeas corpus which
the federal government encountered during the
Civil War and the recent case of the income tax
will occur to you at once. In my own state,
in a few years we have seen a freight rate law
suspended by decree of a court and have seen
the collection of taxes from railroad companies,
needed for the every-day conduct of public busi-
ness, tied up by an injunction. The strain put
upon judicial institutions by such litigation is
obviously very great.

Lack of Legal Philosophy
(4) Lack of general ideas and absence of

any philosophy of law, which has been charac-
teristic of our law from the beginning and has
been a point of pride at least since the time of
Coke, 22 contributes its mite also toward the
causes of dissatisfaction with courts. For one
thing, it keeps us in the thrall of a fiction. There
is a strong aversion to straightforward change

'Collectanea Juridica, 1, 173.
"Co. Lit. Preface.

of any important legal doctrine. The cry is
interpret it. But such interpretation is spurious.
It is legislation. And to interpret an obnox'ous
rule out of existence rather than to meet it
fairly and squarely by legislation is a fruitful
source of confusion. Yet the Bar are trained to
it as an ancient common law doctrine, and it has
a great hold upon the public. Hence if the law
does not work well, says Bentham, with fine sar-
casm, "it is never the law itself that is in the
wrong; it is always some wicked interpreter of
the law that has corrupted and abused it."P2 3

Thus another unnecessary strain is imposed upon
our judicial system and courts are held for what
should be the work of the legislature.
Defects of Form--Bulk of Our System Is Still

Case Law

(5) The defects of form inherent in our
system of case law have been the subject of
discussion and controversy too often to require
extended consideration. Suffice it to say that
the want of certainty, confusion and incomplete-
ness inherent in all case law, and the waste of
labor entailed by the prodigious bulk to which
ours has attained, appeal strongly to the layman.
The compensating advantages of this system, as
seen by the lawyer and by the scientific inves-
tigator, are not apparent to him. What he sees
is another phase of the great game; a citation
match between counsel, with a certainty that
diligence can rake up a decision somewhere in
support of any conceivable proposition.

III
Causes Lying in American Judicial Organiza-

tion and Procedure
Passing to the third head, causes lying in our

judicial organization and procedure, we come
upon the most efficient causes of dissatisfaction
with the present administration of justice in
America. For I venture to say that our system
of courts is archaic and our procedure behind
the times. Uncertainty, delay and expense, and
above all, the injustice of deciding cases upon
points of practice, which are the mere etiquette
of justice, direct results of the organization of
our courts and the backwardness of our proce-
dure, have created a deep-seated desire to keep
out of court, right or wrong, on the part of
every sensible business man in the community.

Our system of courts is archaic in three re-
spects: (i) in its multiplicity of courts, (2) in
preserving concurrent jurisdictions, (3) in the
waste of judicial power which it involves. The
judicial organizations of the several states exhibit
many differences of detail. But they agree in
these three respects.

The Multiplicity of Courts

(1) Multiplicity of courts is characteristic of
archaic law. In Anglo-Saxon law, one might

'Fragment on Government, XVII.
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apply to the Hundred, the Shire, the Witan, or
the king in person. Until Edward I broke up
private jurisdictions, there were the king's
superior courts of law, the itinerant justices, the
county courts, the local or communal courts
and the private courts of lordships; besides which
one might always apply to the king or to the
Great Council for extraordinary relief. When
later the royal courts had superseded all others,
there were the concurrent jurisdictions of King's
Bench, Common Pleas and Exchequer, all doing
the same work, while appellate jurisdiction was
divided by King's Bench, Exchequer Chamber
and Parliament. In the Fourth Institute, Coke
enumerates seventy-four courts. Of these, seven-
teen did the work that is now done by three, the
County Courts, the Supreme Court of Judicature
and the House of Lords. At the time of the
reorganization by the Judicature Act of 1873,
five appellate courts and eight courts of first
instance were consolidated into the one Supreme
Court of Judicature. It was the intention of
those who devised the plan of the Judicature Act
to extend the principle of unity of jurisdiction
by cutting off the appellate jurisdiction of the
House of Lords and by incorporating the Counts
Courts in the newly formed Supreme Court as
branches thereof.24 The recommendation as to
the County Courts was not adopted, and the
appellate jurisdiction of the House of Lords was
restored in 1875. In this way the unity and sim-
plicity of the original design were impaired. But
the plan, although adopted in part only, deserves
the careful study of American lawyers as a
model modern judicial organization. Its chief
features were (1) to set up a single court of
final appeal. In the one branch, the court of
first instance, all original jurisdiction at law, in
equity, in admiralty, in bankruptcy, in probate
and in divorce was to be consolidated; in the
other branch, the court of appeal, the whole
reviewing jurisdiction was to be established. This
idea of unification, although not carried out com-
pletely, has proved most effective. Indeed, its
advantages are self-evident. Where the appellate
tribunal and the court of first instance are
branches of one court, all expense of transfer
of record, or transcripts, bills of exceptions, writs.
of error and citations is wiped out. The records
are the records of the court, of which each tri-
bunal is but a branch. The court and each branch
thereof knows its own records, and no duplica-
tion and certification is required. Again, all
appellate practice, with its attendant pitfalls, and
all waste of judicial time in ascertaining how
or whether a case has been brought into the
court of review is done away with. One may
search the recent English reports in vain for a
case where an appeal has miscarried on a point
of practice. Cases on appellate procedure are
wanting. In effect there is no such thing. The

'Report of Judicature Commission, 1869, p. 1.

whole attention of the court and of counsel is
concentrated upon the cause. On the other hand,
our American reports bristle with fine points of
appellate procedure. More than four percent
of the digest paragraphs of the last ten volumes
of the American Digest have to do with Appeal
and Error. In ten volumes of the Federal Re.
porter, namely volumes 129 to 139, covering deci-
sions of the Circuit Court of Appeals from 1903
till the present, there is an average of ten deci-
sions upon points of appellate practice to the
volume. Two cases to the volume, on the aver.
age, turn wholly upon appellate procedure. In
the ten volumes there are six civil cases turning
upon the question whether error or appeal was
the proper mode of review, and in two civil cases
the question was whether the Circuit Court of
Appeals was the proper tribunal. I have referred
to these reports because they represent courts
in which only causes of importance may be
brought. The state reports exhibit the same con-
dition. In ten volumes of the Southwestern
Reporter, the decisions of the Supreme Court and
Courts of Appeals of Missouri show that nearly
twenty percent involve points of appellate pro-
cedure. In volume 87, of fifty-three decisions
of the Supreme Court and ninety-seven of the
Courts of Appeals, twenty-eight are taken up in
whole or in part with the mere technics of obtain-
ing a review. All of this is sheer waste, which
a modern judicial organization would obviate.

Existing Concurrent Jurisdictions

(2) Even more archaic is our system of con-
current jurisdiction of state and federal courts in
causes involving diversity of citizenship; a system
by virtue of which causes continually hang in
the air between two courts, or, if they do stick
in one court or the other, are liable to an ulti-
mate overturning because they stuck in the wrong
court. A few statistics on this point may be
worth while. In the ten volumes of the Federal
Reporter referred to, the decisions of the Circuit
Court of Appeals in civil cases average seventy-
six to the volume. Of these, on the average,
between four and five in a volume are decided
on points of federal jurisdiction. In a little
more than one to each volume, judgments of
Circuit Courts are reversed on points of juris-
diction. The same volumes contain on the aver-
age seventy-three decisions of Circuit Courts in
civil cases to each volume. Of these, six, on the
average, are upon motions to remand to the
state courts, and between eight and nine are upon
other points of federal jurisdiction. Moreover,
twelve cases in the ten volumes were remanded
on the form of the petition for removal. In other
words, in nineteen and three-tenths percent of the
reported decisions of the Circuit Courts the ques-
tion was whether those courts had jurisdiction at
all; and in seven percent if these that question
depended on the form of the pleadings. A system
that permits this and reverses four judgments a
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year because the cause was brought in or removed
to the wrong tribunal is out of place in a modern
business community. All original jurisdiction
should be concentrated. It ought to be impossible
for a cause to fail because brought in the wrong
place. A simple order of transfer from one
docket to another in the same court ought to be
enough. There should be no need of new papers,
no transcripts, no bandying of cases from one
court to another on orders of removal and of
remand, no beginnings again with new process.

The Waste of Judicial Power

(3) Judicial power may be wasted in three
ways: (1) By rigid districts or courts or juris-
dictions, so that business may be congested in
one court while judges in another are idle, (2)
by consuming the time of courts with points of
pure practice, when they ought to be investi-
gating substantial controversies, and (3) by nulli-
fying the results of judicial action by unneces-
sary retrials. American judicial systems are
defective in all three respects. The Federal Cir-
cuit Courts and Circuit Courts of Appeals are
conspicuous exceptions in the first respect, afford-
ing a model of flexible judicial organization. But
in nearly all of the states, rigid districts and
hard and fast lines between courts operate to
delay business in one court while judges in an-
other have ample leisure. In the second respect,
waste of judicial time upon points of practice,
the intricacies of federal jurisdiction and the
survival of the obsolete Chinese Wall between
law and equity in procedure. make our federal
courts no less conspicuous sinners. In the ten
volumes of the Federal Reporter examined, or
an average of seventy-six decisions of the Cir-
cuit Courts of Appeals in each volume, two turn
upon the distinction between law and equity in
procedure and not quite one judgment to each
volume is reversed on this distinction. In an
average of seventy-three decisions a volume by
the Circuit Courts, more than three in each
volume involve this same distinction, and not
quite two in each volume turn upon it. But
many states that are supposed to have reformed
procedure scarcely make a better showing.

Each state has to a great extent its own
procedure. But it is not too much to say that
all of them are behind the times. We struck
one great stroke in 1848 and have rested com-
placently or contented ourselves with patchwork
amendment ever since. The leading ideas of the
New York Code of Civil Procedure marked a
long step forward. But the work was done too
hurriedly and the plan of a rigid code, going
into minute detail, was clearly wrong. A modern
practice act lays down the general principles of
practice and leaves details to rules of court. The
New York Code Commission was appointed in
1847 and reported in 1848. If we except the
Connecticut Practice Act of 1878, which shows
English influence, American reform in procedure

has stopped substantially where that commission
left it. In England, beginning with 1826 and
ending with 1874, five commissioners have put
forth nine reports upon this subject,2 As a
consequence we have nothing in America to com-
pare with the radical treatment of pleading in
the English Judicature Act and the orders based
thereon. We still try the record, not the case.
We are still reversing judgments for nonjoinder
and misjoinder. The English practice of joinder
of parties against whom relief is claimed in the
alternative, rendering judgment against any that
the proof shows to be liable and dismissing the
rest, makes an American lawyer rub his eyes.
We are still reversing judgments for variance.
We still reverse them because the recovery is
in excess of the prayer, though sustained by the
evidence.

2 *

But the worst feature of American procedure
is the lavish granting of new trials. In the ten
volumes of the Federal Reporter referred to,
there are, on the average, twenty-five writs of
error in civil cases to the volume. New trials
are awarded on the average in eight cases a
volume, or nearly twenty-nine percent. In the
state courts the proportion of new trials to causes
reviewed, as ascertained from investigation of
the last five columns of each series of the Na-
tional Reporter system, runs over forty percent.
In the last three volumes of the New York
Reports (180-182), covering the period from
December 6, 1904, to October 24, 1905, forty-
five new trials are awarded. Nor is this all. In
one case in my own state2 7 an action for personal
injuries was tried six times, and one for breach
of contract 28 was tried three times and was four
times in the Supreme Court. When with this we
compare the statistics of the English Court of
Appeal, which does not grant to exceed twelve
new trials a year, or new trials in about three
percent of the cases reviewed, it is evident that
our methods of trial and review are out of date.

A comparison of the volume of business d's-
posed of by English and by American courts will
illustrate the waste and delay caused by archaic
judicial organization and obsolete procedure. In
England there are twenty-three judges of the
High Court who dispose on the average of fifty-
six hundred contested cases, and have before
them, in one form or another, some eighty thou-
sand cases each year. In Nebraska there are
twenty-eight district judges who have no original

2Lord Eldon's Commission, 1826; Royal Com-
mission, 1829, 1830, 1832; Commission on Pleading
and Practice in Courts of Common Law, 1851,
1853, 1860; Chancery Commissioners, 1852, 1854,
1856; Judicature Commissioners, 1869-1874.

"Brought vs. Cherokee Nation (C. C. A.) 129
Fed. 192.

'Omaha St. R. Co. vs. Boesen, 95 N. W. 617:
Cf. Mutual Life Ins. Co. vs. Hillmon (C. C. A),
107 Fed 834 (tried six times).

'Wittenberg vs. Molyneaux, 60 Neb. 107.
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probate jurisdiction and no jurisdiction in bank-
ruptcy or admiralty, and they had upon their
dockets last year forty-three hundred and twenty
cases, of which they disposed of about seventy
percent. England and Wales, with a population
in 1900 of 32,000,000, employ for their whole
civil litigation ninety-five judges, that is, thirty-
seven in the Supreme Court and House of Lords
and fifty-eight county judges. Nebraska, with
a population in 1900 of 1,066,000, employs for
the same purpose one hundred and twenty-nine.
But these one hundred 'and twenty-nine are
organized on an antiquated system and their time
is frittered away on mere points of legal etiquette.

IV

Causes Lying in Environment of Our Judicial
Administration

Finally, under the fourth and last head, causes
lying in the environment of our judicial admin-
istration, we may. distinguish six: (1) Popular
lack of interest in justice, which makes jury
service a bore and the vindication of right and
law secondary to the trouble and expense in-
volved; (2) the strain put upon law in that it
has today to do the work of morals also; (3)
the effect of transition to a period of legislation;
(4) the putting of our courts into politics; (5)
the making the legal profession into a trade.
which has superseded the relation of attorney and
client by that of employer and employee, and
(6) public ignorance of the real workings of
courts due to ignorant and sensational reports
in the press. Each of these deserves considera-
tion, but a few points only may be noticed. Law
is the skeleton of social order. It must be
"clothed upon by the flesh and blood of
morality.' 29 The present is a time of transition
in the very foundations of belief and of conduct.
Absolute theories of morals and supernatural
sanctions have lost their hold. Conscience and
individual responsibility are relaxed. In other
words, the law is strained to do double duty, and
more is expected of it than in a time when
morals as a regulating agency are more effica-
cious. Another strain upon our judicial system
results from the crude and unorganized character
of American legislation in a period when the
growing point of law has shifted to legislation.
When, in consequence, laws fail to produce the
anticipated effects, judicial administration shares
the blame. Worse than this is the effect of laws
not intended to be enforced. These parodies,
like the common law branding of felons, in which
a piece of bacon used to be interposed between
the branding iron and the criminal's skin, 30 breed
disrespect for law. Putting courts into politics,
and compelling judges to become politicians, in
many jurisdictions has almost destroyed the tra-

"Sidgwick, Methods of Ethics, 6 Ed. 456.
'Bentham, Theory of Legislation (tr. by Hil-

dreth), 401.

ditional respect for the Bench. Finally, the
ignorant and sensational reports of judicial pro-
ceedings, from which alone a great part of the
public may judge of the daily work of the courts,
completes the impression that the administration
of justice is but a game. There are honorable
exceptions, but the average press reports distract
attention from the real proceeding to petty tilts
of counsel, encounters with witnesses and sensa-
tional by-incidents. In Nebraska, not many years
since, the federal court enjoined the execution
of an act to regulate insurance companies.3 1 In
press accounts of the proceeding, the conspiracy
clause of the bill was copied in extenso under the
headline "Conspiracy Charged," and it was made
to appear that the ground of the injunction was
a conspiracy between the state officers and some
persons unknown. It cannot be expected that
the public shall form any just estimate of our
courts of justice from such data.

V

Administration of Justice Is Archaic

Reviewing the several causes for dissatisfaction
with the administration of justice which have
been touched upon, it will have been observed
that some inhere in all law and are the penalty
we pay for uniformity; that some inhere in our
political institutions and are the penalty we pay
for local self-government and independence from
bureaucratic control; that some inhere in the
circumstances of an age of transition and are the
penalty we pay for freedom of thought and
universal education. These will take care of
themselves. But too much of the current dis-
satisfaction has a just origin in our judicial
organization and procedure. The causes that lie
here must be heeded. Our administration of
justice is not decadent. It is simply behind
the times. Political judges were known in Eng-
land down to the last century. Lord Kenyon,
as Master of the Rolls, sat in Parliament and
took as active a part in political squabbles in the
House of Commons as our state judges today in
party conventions . 2  Dodson and Fogg and
Sergeant Buzzfuzz wrought in an atmosphere of
contentious procedure. Bentham tells us that in
1797, out of five hundred and fifty pending writs
of error, five hundred and forty-three were
shams or vexatious contrivances for delay.33

Jarndyce and Jarndyce dragged out its weary
course in chancery only half a century ago. We
are simply stationary in that period of legal
history. With law schools that are rivaling the
achievements of Bologna and of Bourges to pro-
mote scientific study of the law; with active Bar
Associations in every state to revive professional

"Niagara Fire Ins. Co. vs. Cornell, 110 Fed. 816.
"Lord Campbell, Lives of the Chief Justices, (3

Ed.) IV, 70-73.
"Works, VII, 214.
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